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LAST WILL AND TESTAYENT 
OF 


HARRIET UNDERWOOD SYMONDS 


I, Harriet Underwood Symonds, 2322 - 37th Street, N.W., 
| 
Washington 7, D. C., do hereby make, pudlish anc declare this 


writing as and for my last will and testament, hereby revoking 


any and all wills heretofore made by me. 


Item I. I nominate and appoint my nephew Eéward 


Underwood Elam, 702 Yadkin Street, Kingsport, Tennessee, to 
be the executor of this my last will and testament. z 
specifically authorize him as such to have the right and power 
to dispose of and/or sell any and all of ny real or personal 
property and estate and to make such distribution of my estate 
as I have hereafter set forth. 

Item II. I direct that my executor shall have full 
and unrestricted discretionary authority to take, collect, 
sue for, compromise, adjust, sell, assign, transfer, convey, 
deliver, contract with respect to, or otherwise deal with, 
without application to or order of Court, any property: real 
or personal, constituting a part or my estate, without any 
duty upon any person dealing with it to see to the aplication 
of any money or other property delivered to it; and to pay, 
compromise or adjust any claim or liability; and generally to 
have such powers with regard to the assecs of the estate as an 
individual has with respect to his own property. : 

Item III. I specifically (but without limitation 
thereto) authorize the payment of all inheritance taxes, real 


estate and income taxes, just debts, funeral, burial and heade 


stone expenses Out oF TY estate. I authorize the payment out 


proceed oF TY estate, of money to my executor to re=- 
12 expenses 4ncurred in the settlement or 
nim as an allowance for services 
my executor, Forone ne necessity of obtaining the consent 
any Gistriouvees OF peneficiaries. 
Ztvex iV. ; my executor First attend- 
one payment of the expenses OF ny funeral, burial and 
neadstone. I auvhoraze my executor to expend up to $1,000 
meadstone expenses. 
trect my executor to give away to 
memoers OF she famil x4 Dlood and marriage relatives and to 
ne minister of r Avenue Mevhodist Church personal 
items including furnishings according +o his 
wisnes. 
All the rest and residue or my estate I 
Girect my executor vo sell or otnerwise convert to cash and 
to pay ous the proceeds (after deducting all of the above costs 
and expenses): 
(a) 23 nousand dollars) to the Trustees 


sor. Avenue Methodist Church, Washington, 


Greé dollars (4500) for a new headstone 
great grandfather Israel Under= 
Ephrata, New York. 
‘the remainder, to be paid 


living at my death: 
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(4) ne children (or their estates if they 
are deceased at my death) of Edward U. Elam, 
Arthur F. Underwood, Raymond Underwood, Martha 
Underwood Paull, and Ernest Underwood, sae 
these named persons being nephews and Bciecer 
If anyone of these children is under 18! years 
of age at my death, the sum due him (or ner) is 
to be paid out to him (without inter rest, accrued) 
by my executor when he (or she) arrivestas 
18 years. 
(41) Robert L. Leach 
2407=37th St. N.W. 
Washington 7, D. C. 
or his wife if he is deatlat the time of my death. 
(444) anne Reed | 
4828 Reservoir Road N.W. 
Washington 7, D. C. 
IN WITNESS WHEREOF, I have now Leste ny name to 


Harriet Undexwoo Symonds 


Signed, Published and Declared as and for her Last wild and 
Testament by Harriet Underwood Symonds, the above named Testa@- 
trix, in the presence of us who in her pecesenc’ and at her 
request, in the presence of each other, now subseribe our 


B353b T SEW. 
daress 


names as attesting witnesses. 
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(Caption Omitted in Printing] 
AND LED TSRSCITES TANS TARY. 


< : 
Protate Court 


of the petition of Edward Underwood 
etters testamentary filed herein on 
the 27th day of March, 15 appearing to the satisfac- 
tion of the Court that %: and testament of Harriet 
Snderwooe Symonés, deceased, bearing date the 30th day of Novem- 
s been Guly proven, and that all the heirs at law 
2 next of kin of saic g@ecedent have filed their consents herein, 
no objections having been filed, it is by the Court this 
1968, 
an@ DECREED, that the said will be and 


ts nerecy admi a to probate and record as a will of real and 


0 


tte 
Cx 
personal property, and that ietters testamentary ape granted and 
geaxt issue to ESdwarc Underwood Elam, the executor named in said 
will, provided he first files nis undertaking in the penal sum 
of Forty-Seven Tnousanc Dollars ($ 47,000.00 ) 
with surety approved by tne Court, conditioned for the faithful 
performance of his trust, anc provided he files the power of at- 
toraey required of non-resicents by Sece 20-118 of the District 


> 


o> Columbia Code. 
lane / JL / Uh a 
Judge 


INVENTORY OF MONEY AND DEBTS DUE TO DECEASED 


_Nortavestern. Feder). Savings..anc Loan. AGSOCLATLON, oo eecceeeneccneecneeeeesee: «ath 739 


citizens Redera) Sevines.and loan Association. of GeorEesaym pens sso. 
| 


“Note. of Pallas Fe Wallace and wife, caved, Jne26, 29802, Sn 56... Eee Se. | eae 
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6 of 


BOE aaatn eeneenennnmnnnsermeenennen 


| 
_entire balence due June 28, 0000 


'$38,038/53 _ 


cee 


EDWARD UNDERWOOD ELAM, Executor 


____the District of Columbia. 
do _ solemnly swear that the foregoing schedule is a true and perfect inventory of all the Monsry belong- 
ing to the deceased, and of all the Dxsrs due the said deceased, which have come to SY __ 


bands or knowledge and that —__I_ will well and truly charge ____myself __.__ with 
| 


all money and all and every such debt or debts as shall hereafter come to —RY_...._.._knowledge or 


- 


SS Serer aan Toeanae 
op KS) en ae 


Sworn to and subscribed before me this __../_"_ day of 
4 Sa a | 


— ducceconce Oe ccnnenige teememererer teres 


S Woks forthe Iemirint nf -Cotwmd io, 
ieehany Cobl te 4Herk-af the +2rnhmie—tleveey, 


WAY sommbewlens waephrwe es i “ . 
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PETITION OF EXScUTOR FOR INSTRUCTIONS DES 24 i205 

The petition oF Edward Underwood Elam respectfully shows to the Court: 

1. That he is the duly appointed and qualified executor of the estate 
o2 Harriet Underwood Symonds, deceased. 

2. That in the course oy the gdministration of said estate certain 
questions have been raised as to tne interpretation of provisions of the last 
will and testament of said testatrix, which questions involve the distribution 
of the assets of the estate, and petitioner, as executor, has been advised to 
seex the instructions of the Court as to the distribution to be made. 

3. That the portions of Item VI of said will as to which your petitioner 
requests instructions are as follows: 

Item VI- All tie res+ and residue of my estate I direct my 
executor to sell or otherwise convert to cash and pay out the proceeds 

(after deducting all of the above costs and expenses): 

(a) * * * 

(0) * * * 

(c) kn equal gabdtirision of the remainder, to be paid out as cash 

vequests, if living at ny deata; 

(4) The children (or their estates if they are deceased at 
my deata) of Edward U. Zlam, Arthur Fe Underwood, Raymond 
Underwood, Martha Underwood Paull, and Ernest Underwood, 
these these [sis] naned persons being nephews and a niece. 
If anyone or these chiliren is under 18 years of age at my 
death, tae sux cue Liz (or ner) is to be paid out to him 
(without inverese aceruea) by my executor when he (or she) 


arrives at lo yuurse 


(44) Revert L. Leach 

2407-37th St. Nowe 

Washington 7, D.C. 
or his wife if ne is dead at the time of my death. 
(444) Anne Reed 


4828 Reservoir Road-N.W. 
Wasnington 7, D.C. 


4. That the facts relating to the above-quoted portions of Item VI are 
as follows: Decedent was a widow who left no child or descendant of a child 
surviving, and who was predeceased by botn her parents, by her vrotier , Arthur 
Underwood, and by her two sisters, May Underwood Newconib and Grace Underwood 
Elam. Her only heirs at law and next of kin are the following nephews and 
niece, all adults and sui juris: 

Children of deceased brother, Arthur Underwood: 

ARTHUR F. UNDERWOOD, 155 Tree Top Lane, Rochester Michigan 4.8063 


RAYMOND UNDERWOOD, Allentown Road,. Route 2, Lansdale, , Penn- 
sylvania 19446 


MARTHA UNDERWOOD PAULL, Te0l Cedar Avenue, Takoma Pack, Mary- 
land 20012 


ERNEST UNDERWOOD, 2725 Wicker Street, Highland, Indiana 46322 


Chila of deceased sister, May Underwood Newcomb: 


MELVILLE STANLEY NEWCOMB, 4eoh Rockaway Street, Boonton , New 
Jersey 07005 


Child of deceased sister, Grace Underwood Elan: 
EDWARD UNDERWOOD ELAM, your petitioner. 
The “children * * * of Edward U. Blam, Arthur F. Underwood, Raynond Underwood, 
Martha Underwood Paull, and Ernest Underwood," who are the beneficiaries under 
Item VI(c)(i) of decedent's will, are as follows, there being no such children 


who predeceased testatrix: 


Children of Edward U. Elam, your pestitioner, all of whom reside * 
with petitioner at 702 Yadkin Street, Kingsport, Terinessee anche 


ANNE DEUEL £21M, & winor, bors April 16, 1948 


at 91a 


ELIZASSTS UNL Dawe Ms S Sor, ‘sorm June 25, 1951 
f060.F (YWrje” 


_stacr, sean Jury 31, ioe 


sinor, vora October T, a9 EME Inyo 


PATRICIA UNDERWOOD SCHMIDT, an adult and sui juris , 2131 Seventh 
Avenue, Puedlo, Colorado 81003 


ymond Underwood: 


BARBARA UNDEAROOD POSINICNS, an adult and sui juris, 23218 Martir 
Rosa, St. Cisir Scores, Michigan 


NORMA UNDERACOD GRASSS, an adult and sui juris, 16 Harbour Place, 
Souderton, Pennsylvania 1690+ ; 
Catlaven of Marthe Underwood Pauli: 


SS eee 


SUGE BERMET PAULL, an adult and sui urts, 344 Old Line Avenue, 
Maryland City, Laurel, Maryland LO 


WILLIAM ARTEUR PAULL, en adult and sui juris, 12604 Heming Lane, 
Belair, Bowie, Yaryland 20715 


MARGARET LOUISE PAULL DOUCETTS, an adult and sui juris, T7201 Cedar 
Avenue, Takoma Park, Maryland 20012 


DAVID ALAN PAULL, an adult and sui juris, 7201 Cedar Avenue, Takoma 
Pars, Maryland 20012 


Coildren of Ernest Underwood; all of wnom reside at 2725 Wicker 
Strees, Higniend, Indiana 4.6322: 


ROBERT UNDERWOOD, a minor, born May 11, 1948 

PHILIP UNDERWOOD, a minor, born June 12, 1960 

CYNTSIA UNDERWOOD, a minor, corm May 28, 1962 

BRIAN UNDERWOOD, a minor, born July 22, 1963. 
Robert L. Leach, the beneficiary named in Item Vi(c)(411) of the will, predeceased 
testatrix, out nis wife, JULIA R. LEACH, an adult and sui juris, survived testa- 
trix, and now resides at 6625 Nasnville Road, Lanham, Maryland 20801. Anne 
Reed, the beneficiary nated in Item Vi(c)(4ii) of the will, predeceased testatrix. 

5. That the questions concerning the above-quoted portions of Item V1(c) 


of the will as to waich your petition requests instructions are: 
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(A) Does the "equal division of the remainder" mean @ division of 
one-half of said remainder to the 15 cnildren who are included under Item VI 
(c)(4) and one-half to Julia R. Leach, widow of Robert L. aaa the penefici- 
ary under Item VI(c)(ii) (Anne Reed, the bene? <ciary under Item vi(e) (444) 
having predeceased the testatrix), or does it mean a division anong said 15 
children and Julia R. Leach, that is, one-sixteenta of said remainder t© each? 

(B) With reference to tae provision that the sum due any beneficiary 
under 18 years of age "be paid out to him (without interest accrued) by my 
executor when he (or she) arrives at 18 years," what disposition shall be made 
of any interest which shall accrue on the shares of such minor beneficiaries? 

(c) Of the 15 children who are beneficiaries under Iten vi(e)(i), 
2 are minors over the age of 18 years, one being a male and the other female, 
while 6 are minors who are under the age of 18 years, 2 being =A and 4 female. 
Your petitioner proposes to distribute the share of the female over the age 
of 18 years directly to her, on the authority of Section 20-1906, District of 
Columbia Code, 1967 Ed. In the light of the provision that the gun due any 
beneficiary under 18 years of age "be paid out to him (without interest accrued) 
by my executor when he (or she) arrives at 18 years," | 

(1) Can the share of the male minor over the age of 18 years be 
paid directly to him before he reaches 21 years of age? : 

(2) Can your petitioner as executor, despite the quoted provision, 
pay out to guardians which may be appointed the respective shares of the minor 
beneficiaries under the age of 18 years, and thus avoid the necessity of keeping 
the estate open for almost 13 more years, awaiting the designated time for dis- 


tribution of a relatively small portion of the estate? . 


6. That your petitioner also requests instructions as to! Item V of 


said will, which provides: 


Item V. I direct my executor to give away to members of the 
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family and blood and marriage relatives and to the minister of the 

Dumbarton Avenue Mevhodis+ Caurch personal items including furniture 

and furnisnings according %o nis best judgment of my wishes 

Ts Taat the invenwory of the personal estate of testatrix includes 
the following items of Jewelxy woich were appraised at the amounts stated: 


Yellow gold ring set wit- 1 opel and 2 seeded pearls $ 30-00 
Yellow gold ring sev wits small diamond 175-00 


Wolte gold bar pin sev wits 1 diamone 25-00 
Lady's yellow sold wedding dena 5.00 


8. As to Itez V of the witl, your petitioner requests instructions 
<o woetser the jewelry liste <a Paragraph 7 above comes within the phrase 
“personal items ineluding furniture and furnishings” over which Item V gives 

your petitioner a discretionary power of distribution. 

wherefore, the premises considered, petitioner prays: 

1. That notice by citation or by publication or by both as may be 
necessary ene. 4ssue directed 0 the above-named heirs at lew and next of 
xin of testatrix Harriet Underwooe Symonds, and to the above-named benefi- 
eiaries under Item Vile) of said cestatrix' last will and testament, and 
that a guardian ad litem be appointed 70 represent the interests of the 
minor beneficiaries Anne Devei Elam, Elizabeth Underwood Elam, Barbara 
Brooks Elem, Judith Lee Elan, Robert Underwood, Philip Underwood, Cynthia 
Underwood, and Brian Underwood + 

2. Toat tania Court shall give instructions to your petitioner as 
executor 88 prayed in this petition, for petitioner's guidance in making 
@istribution of the residue and remainder of this estate. 

30 Taat petitioner shall have such otcer and further relief as the 


nature of the case may require and to this Honorable Court shall seem meet 


and proper 


[Subscription Omitted in Printing] F@yard Underwood Elam 
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JAN 1S69 
AFFIDAVIT BY ANTCMS CUPIAE PT PETITION OF SYFCUTOR 
FOR INSTRUCTIONS} EXECITED DECEMBER 17th, 1968 
Now comes Raymond Underwood as amicus curiae who being 


duly sworn deposes and states as follows: 


I am the Raymond Underwood who is named on page 2 of the 


above entitled Petition which is filed in this case. 

I have been a member of this Honorable Court for 30 years. 

I am the person who wrote for urs. Symonds at ner request 
the will under consideration by this Court. I was in constant 
communication with her curing tne years 1960 to 1965 as I 
stayed at her home overnight every month or two aariine those 
years because my business took me to Washington at least that 
often. During those visits with her she almost always talked 
about the provisions of her past and proposed new wills. The 
will now under consideration was the last one she asked me 
to prepare. It bears the date of November 350, 1964. 

I prepared the will to clearly set forth her intention 
that the remainder monies be evenly divided on the basis of 
the individuals and not on the basis of their groups. Thus, if 
the total number if individuals to share the remainder were 
e. g., 16 persons, the remainder was to be divided into 16 
equal parts. 

I prepared the will to make it clear that the remainder 
was not to be divided on the basis of the groups, the groups 
being those named in the will, namely, (i) family relatives, 
(ii) neighbors, and (iii) a devoted nurse to her and to her: 


husband, the nurse not being a neighbor. The individuals - 


12 
came within these three obvious classes and the groups were set 
forth merely to identify anc indicate this. She never mentioned 
dividing the remainder on the basis of groups and it was her 
clear intention that tne resainder be civided on tne basis of the 
individuals as a total suc of the persons to share the remainder. 
Therefore, as to 5(A)of the Petition I submit that the Will 
sets forth ner intention that the remainder be divided 
the individuals entitled to snare it. 
) I state that it was her intention that no interest 
i to tne minor beneficiaries so that it would be impossible 
assert wnen they cid get the money. that the axecutor 
failed to obtain the nig pessidle interest rate. The executor 
was not reguired to augment the money with interest and could in- 
Geeé place it in an ordinary checking account without interest. He 
was to be entirely free of worry about any or the best interest.rate. 
ks to 35(C)(2) it was ner absolute intention that no parent or 
other guardian of any beneficiary, whether a minor or adult, receive 
any money on denalf of the beneficiary. The Will clearly states 
that the executor is not to pay out any money to anyone other than 
tne beneficiary @irectly and then only 4f 18 years old, this being 
her absolute intention. She wanted to make certain that the benefic- 
iary got the money and was not concerned about the estate keeping Ops 


I will make a personal appearance 4f this is desired. 


Commonwealth of Pennsylvania } ss (Rayna 


County of Montgomery 


Before me this 6S day of January 1969 appeared the above named 
Ray mond Underwood wno signed the instrument in my presence and 


made oath before me that the statements made therein are true. 
Notary public Shr f 7; Le "pbs 
y/, 
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ANSWER TO PETITION FOR INSTRUCTIONS: 


BY JULIA R. LEACH, LEGATEE ~“« FEB 11 1969 


Comes now Julia R. Leach, wife of Robert L. Leach, de- 
ceased, and moves that this Court instruct that the saad Julia R. 
Leach receive one-half of the proceeds in Item VI (c) (ii), for the 
following reasons: : 

1. From the four corners of the will Item vi (c) sets 
up three classes or groups: One group (c) (iii) has died leaving 
only two groups for dividing the remainder. : 

2. To rule that it was not a group would be rewriting 


the will, and would be contrary to the very simple and clear lan- 


guage of the will. 


3. And for such other reasons as may be advanced at time 


of this hearing. 
[Subscription Omitted in Printing] 


—— | 
[Caption Omitted in Printing] 


ANSWER OF ERNEST UNDERWOOD to PETIBLON- i = \ 
eT Ne ie Se ILaD 


FEB 17 1969 

ERNEST UNDERWOOD, an adult and sui juris, for his answer 
to Executor’s Petition for Instructions filed herein, Says 
that: | 

1. He is the father and natural guardian of ROBERT 
UNDERWOOD, PHILIP UNDERWOOD, CYNTHIA UNDERWOOD, and BRIAN 
UNDERWOOD, minors, and who are the beneficiaries under Item 
VI (c) (1) of decedent's Will. 


2. The language of the Will concerning Item vi (c) “equal 
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@ivision of the remainder” clearly indicates and imports that 


the division shall be equally among the dren of EDWARD 


U. ELAM, ARTHUR F. UNDERWOOD, RAYMOND UNDERWOOD, MARTHA 
UNDERWOOD PAULL, ERNEST UNDERWOOD, and JULIA R. LEACH, that 
is, one-sixteenth (1/l6th) each. There is no language in the 
Will susceptible OF any other interpretation. In the absence 
of any such language, it must be construed that the Testatrix 
intended an equal division among all the beneficiaries named 
in said Item VI (c). There was no intention, either express 
or implied, that the division should be made by classes or 
groups of beneficiaries. 

3. With respect to the matters contained in Rhetorical 
Paragraph 5 (c) (1) and (2), this Petitioner desires that the 
Court determine aad decree that the respective shares of all 
minor beneficiaries be distributed and paid over to the 
legally appointed guardians of such minor beneficiaries. 

(A) Such payment and distribution would avoid the neces~ 
eityioe keeping the decedent’s estate pending beyond the 
normal statutory period allowed for administration, thus eli- 
minating additional court costs, bond premiums, and Executor 's 
and attorney's fees. This consideration is particularly sig- 
nificant in the light of the fact that the respective shares 
were to be retained by the Executor without yielding any 
interest. 


(B) It would be manifestly unjust to the beneficiaries 
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for the Executor to retain the distributive shares in @ non- 
interest-bearing checking account as suggested in the affidavit 
filed herein by RAYMOND UNDERWOOD, amicus curia. 

(C) The Testatrix was ill-advised to provide for the re- 
tention of the cistributive shares by the Executor until each 
beneficiary attains the age of 18 years. The Court is awares 
that all jurisdictions in this country surround and protect 
the estates of cinors with ecequate safeguards for their pre- 
servation througa court-appoiated guardians. In all juris- 
dictions, the statutes provics tor placement of guaréianship 


Scads in interesc-ez=uing izvestments and for disbursement of 


This Petitioner desires that this Court determine and de- 
cree that the distributive shares of the minor beneficiaries 
be paid over to court-appointed guardians in eeiresreccine 
jucisdictions. Upon such decree and determination, this 
Petitioner will apply to the probate court here in ‘Indiana 
for the appointment o£ some qualified person, bank, or trust 


company as Guardian of his children. 


WHEREFORE, Petitioner asks judgment and order that: 


1. The reSiduary estate of the decedent herein 
under Item VI (c) be divided equally per > 
capita and not by class or group among the 
beneficiaries therein named; 


Payment and distribution of all minor bene- 

ficiaries be made to their legally-appointed 
guardians in their respective jurisdictions; 
and 
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3. Such other and further relief as to the 
may seen appropriate. 


IIL. 


Ernest Underwood 
2725 Wicker Street 
Highland, Indiana 
{Subscription Omitted in Printing) 


[Caption Omitted in Printing] 
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ANSAER OF JOHN J. TOOU SY, GUat RDIAN AD LITEMY. £5) iin 
TO PETITION OF 2) cures FOR INSTRUCTIONS REG 
Ck. MAR 6 1969 


“yy 


JOHN J. TOOMEY, a member of the Sar of this Court states as “foPbeuseo., 


1. He was appointed guardian ad litem by order of this Court dated Janu- 
ary 2h, 1969, to represent the interests of the following minor children: Anne 
Devel Elam, Elizabeth Underwood Elan, Barbara Brooks Elam, Judith Lee Elam, 
Robert Unierwood, Philip Underwood, Cynthia Underwood, and Brian Underwood, 
who are veneficiaries under the will of the above decedant. 

2, That as a result of said appointment, your guardian ad litem exam- 
ined the file of this case to determine for himself the reason for the appoint- 
ment ami to acquaint himself with the language of the will which created the 
controversy now pending. 

3, That as a result of said examination, your guardian ad litem is of 
the opinion that the balance of cash or other personal property passing through 
Item VI, Subparagraph (c) should pass equally among the fifteen (15) children 
of Edward U. Blam, Arthur F, Underwood, Raymond Underwood, Martha Underwood 
Paull, ami Ernest Underwood as well as to Julia R, Leach, surviving wife of 
Robert L. leach. In other words, the fifteen children and Julia R, Leach 
should receive the same amount, one-sixteenth (1/16) each. 

kh. That your guardian ad litem is of the opinion that it would be waste- 


ful and unbusinesslike for the executor to keep this estate proceeding open once 


17 

the question of shares to beneficiaries ha. been decided, especially since it 
will be another twelve years before the youngest of the minor children, Brian 
Underwood, reaches the age of eignteen years. Your guardian ad Liten recommends 
that when the shares of each beneficiary have been determined, the same be paid 
to the individuals entitled or to duly appointed guardians of the estates of 
those beneficiaries who might still be minors, according to the law of the 
jurisdictions in which the minor chileren are domiciled. i 

5S, That it would be ill-advised to require the estate to renain open 
once the value of each share has been cetermined with the Beteniant court costs, 
premiums on amual undertakings, and whatever other costs might be charged. 
The apparent intent of the testatrix was to keep the funds from the hands of 
any children under the age of eighteen years at her death as well as from those 
who would not reach eighteen years of age mtil some later date. : Payment to a 
duly appointed guardian would serve the same purpose, could be held in some 
form of restricted account to be drawn upon only by Court order, and would 
result in this proceeding's being closed at some earlier rather than later 
future date. 

WHEREFORE, your guardian ad litem concludes: | 

1. That it is his opinion that all beneficiaries Gontenptaied under 
Item VI, Subparagraph (¢), of whom there are sixteen, should receive equal 
shares, that is to say one-sixteenth (1/16) each of the personal property to 
be distributed. 

2. The shares of those minors not able to take on their om, account be 


paid to duly appointed guardians according to local law. 


3. That these minors be afforded such other and further relief as to 
/ oS ‘ 


the Court may seem appropriate. 


[Subscription Omitted in Printing] Cuardian Ad Litem 
10400 Connecticut Avenue 
Kensington, Maryland 20795 «733-9485 
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ADDITIONAL POINTS AND A TEORITIES Fil =D 
IN SUPPORT CF JULIA Re vLedAcs, LEGATEE } 
pr 2 9b 


Phe question before the Court is: What is meant by para~ 


graph {c)} in Item VI of the above Will from the words "An equal 
subdivision of the remainder x x x", when the same paragraph is 
followed by three separate subdivisions of legatees? Tha answer 
is crystal clear when one looks in the dictionary for tne first two 
words. 1. Equal means ®the same measure, quantity, amount ox 
pumber as another or others (2) igentical in mathematical value”. 
She other word, 2. Subdivision means (1) (a) "The act or process 
of subdividing (b) an instance or example of subdividing. (2) 
Something produced by subdividing’. This requires one more daefi- 
nition: What does subdivice mean? It means "to divide into 
several parts". (These Gefinitions are from Webster's Third New 
International Dictionary 1961) 

The testatrix meant that the “remainder” or residue of 
her estate would be subdiviced by three named "subdivisions" as 
named in the Will as (i) (4i) (iii) and@ each group in the subdivi-~- 
sion would share equally. If the three subdivisions were not set 
up in the will then these three separate paragraphs would be cur- 
plus words. To put it in the reverse: If the testatrix wanted 
these legatees to share per capita, she would have said (1) per 
capita, or {2) she would have seid that they would share equally 


by omitting the word “subdivision”. 


a Mg fife 
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Therefore, "an egual subdivision of the remainder” sinply 

means that those romaining subGivisions (i-ii-iii) are to be sub- 
@ivided in one, two or three parcs and those in that particular 
group are to share equally. For example, those in (i) being the 
nieces and nepnows are to share equally the amount among themselves 
from the equal subdivision with (ii) and (142). | 

. Thus, since amne Reed predeceased the testatrix since she 


was “not living at x, laft only two subdivisions i anc 


ii which means the “rexainder" of the estate is to be divided into 


two parts. 

fhe words used in a Will are to be interpreted according 
to their orcinary and natural meaning. 57 Am. Jur. 746. Therefore, 
the two words "equal susdivision” in its ordinary and natural mean- 
ing is to subdivide che “remainder”: as was done in the will by 
three separate groups as i, ii and iid, then those in that gxoup 
are to share equally. 

After consicerable research, no similar such words were 
found. The threa cases cited by the guardian ad litem are not in. 
point. : | 

1. Cross v. O'Cavanagh, 21 So. 2nd 473 is not on point 
since the Will states as follows: 

"I give & begucath to--~~ny three Sisters Bessic-- 

Margie & Stella--and the heirs of Eva Cross, all ny real 
estate & personal property i die possessed of----To amy 
Sister Minna Craig $1.00 & to my brother James O'Cavanagh 
$1.00. If at the death cf ry Sistexr~-Bessic Margie & 
Stella, wnat is left of my estate it will go to the heirs 
of my Sistex Eva Cross--——. 6." 

Whis Will docs not nave any words similar to "An equal 
subdivision of the remainder”. Thus, it is not on point. 


> 


2. Agricultural National Bank v. Miller, 316 Mass. 


NE Ind 442 the Will was as follows: 


“in equal shares to my children (3 names & to my 
grandchildren”. 


The question is whether the grandchildren should take the residuary 


estate per capita with testator’s three children. The Court held 

that they take 1/4 interest as a class and 1/4 each to the testa~ 
tors three chilcren. fnis case is similar to the case at bar since 
the grandchildren take as a class as we maintain the nieces end 
nephews take as a class. Here the word “subdivision” was not used, 
bet the result was the sane. 

3. In re Busa Estate, 39 HYS 2nd@d 633 is not in point 
since it cecideé on the worés “between” and "among”. There is no 
“language in the case at bar. 

CONCLUSION 

Ithas been often quoted by the Courts that "no will has 
a brother*. Therefore, the Court must look to the intent of the 
testatzix from tae four corners of the Will. Taus, the words PAn 
equal subGivision of the remainder” means that this paragraph is 
to be subdivided into three paragraphs as was Gone by the Will in 
Sections i, if and iii; then those in the remaining two gubdivi- 
sions will be diviced equally into two parts - one for group (i) 


and one for group (ii)- 


Mrs. Leach and her late husband were very close friends 


‘of the testatrix and they had pefriended her for many years. The 
nieces and nephews all live a great distance from the testatrix, 
except for five that live in Maryland. In short, the Leachs were 
contemporaries as compared to tne nieces and nephews. 


Mrs. Leach is only asxing for what is her part as set up 


py the Will. 


2) 


Therefore, sne asks that sne receive one-half of the 


residue. sive : ; ki 
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ee c® the duty of the Court to use every reasonable 


estore to effect the intent of a decedent when interpreting 

a will unless to do so woulda be contrary to law or public 
policy. To that end, the entire instrument and the 
testamentary scheme contained therein must be considgered 
and each part construed with relation to the other parts 
of the instrument. | 

In this will the decedent, after providing for a 
limitation on her funeral and burial expenses, provided 
in Item V that her Executor should give to her family, 
relatives and her minister the personal effects “according 
to his best judgment of my wishes." The inventoried value 
of such personalty establishes that this personalty had 
little monetary value. The principal dispositive provision 
of the will was in Item VI in which testatrix directed 
the executor to convert the residue into cash anda pay that 
residue in three ways. Tne direction which gives ise to 
the principal problem in this action is that which! 
provides : 

"(c) An equal subdivision of the remainder, to be 

paid out as cash bequests, if living at my death: 

(i) The children (or their estates if they 


are deceased at my death) of Edward U. Elan, 


Arthur F. Underwood, Raymond Underwood, 


Rae 

Martha Underwood Paull, and Ernest Underwood, 

these named persons being nephews and a 

niece, If anyone of these children is under 

18 years of age at my death, the sum due him 

(or her) is to be paid out to him (without 

interest accrued) by my executor when he (or 

she) arrives at 18 years. 

(ii) Robert L. Leach 

2407 37th Street, Ne We 
Washington, De Ce 

or his wife if he is dead at the time of my 

death. 

(iii) Anne Reed 

4828 Reservoir Road, Ne We 
Washington 7, De Co” 
Anne Reed and Robert L. Leach predeceased testatrix, but 
Robert Leach was survived by his wife, Julia Re Leach. 
Plain words are entitled to their accepted meaning. 

“Equal subdivision of the remainder" means that after 
payment of (a) anc (>) of Item Vi, the remainder shall 
be Givided by the sum of the persons thereafter described 
namely, the children of her nephews and niece, Robert Le 
Leach and Anne Reed. Any otner construction is inconsistent 
a..-a the general intent oz cestatrix as indicated by a 
consideration of her entire will. The assets of this 
estate consist of personalty of nominal value and cash. 


Item V gives the executor proad discretion in the 


disposition of that personalty to the classes ana 
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individuals therein namec. Item VI designates the | 
principal objects of testatrix' bounty, her great nephews 
ana niece and two of her friends. With respect to her 
friends, no descriptive language or explanation is! 
contained in the will which indicates a special preference 
over the natural objects of her bounty, her relacivess 
Where devises or bequests are made to relatives and to 
non-relatives, unless there is clear intention expressed 
to the contrary, a construction should not be made that 
would give preference to the latter. This testatrix 
did not indicate an intention that her friends shoulda 
receive an amount equal to that which would be received 
by the total of all of, her relatives. : 

The intent of this testatrix is clear as to whom 
and at what age each minor shall become entitled to his 
bequest, but she cannot control absolutely the manner in 
which payment is made. : 

Item V devising the personal effects includes all 
personalty other than cash. Jewelry is personalty and 
is to be considered along with the furniture and furnishings 4 


In consideration of the foregoing, the pleadings herejn 


hieez} = 


Yn? —F 
and argument of counsel, it is by the Court this _/-/ “aay 


of April, 1969, 
ORDERED | 
(1) That the executor nerein, Zdward Underwood Elam, 
and is hereby directed to @istribute the remainder 


the estate in Iten VI of the will to the children 


the named nephews and niece and to Julia Re Leach in 
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equal shares, that is one-sixteenth of said remainder 


to each. 
(2) executor be and is hereby authorized 


pey to the legally appointed guardians of the estates 


minor beneficiaries such sums to which they are 


(3) That the executor be and is hereby authorized 
to Gistribute the jewelry inventorieé herein as personalty 


along with furnitute ana furnishings as provided in 


Item V of Gecedent's will. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,147 


In Re Estate of: 


HARRIET SYMONDS, Deceased 
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Vv. 


JULIA R. LEACH, 


A ppellan t 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED* 


1. Was the Court misled when the Petition of the Executor for 
Instructions inadvertently misquoted the will of the testatrix? ) 


2. Did the Court err in not properly interpreting the words 
“an equal subdivision of the remainder” when this is followed by 
three separate subdivisions of legatees? 


*This case has not previously been presented to this Court. 


REFERENCES TO RULING 


The Memorandum Order of the lower court is found on App. 
to 24. It is from this order that this appeal is taken. 


STATEMENT OF THE CASE 


This case came into court when the Executor filed a Petition 

for Instructions (App. 6 to 10) of the will of the testatrix (App. 1). 
No oral testimony was given in open court by any witness. Counsel 
for the executor requested several instructions, but the question 
taken on this appeal relates only to Item VI (c) (App. 2), which is: 
whether “An equal subdivision of the remainder” means a division 
of one-half of the remainder to 15 grandnephews and grandnieces 
and the other half to Julia R. Leach (appellant), or does it mean 
the remainder of the residue is to be divided one-sixteenth to each 
of the legatees? 


The pertinent part of the will is as follows: 


| Item VI. All the rest and residue of my estate I 
direct my executor to sell or otherwise convert to 
cash and to pay out the proceeds (after deducting all 
of the above costs and expenses): 


(a) $10,000 (Ten Thousand dollars) to the Trustees 
of the Dumbarton Avenue Methodist Church, 
Washington, D.C. 

(b) Up to Five Hundred dollars ($500) for-a new 
headstone for the grave of my great grandfather 
Israel Underwood in the cemetery at Ephrata, 
New York. 

An equal subdivision of the remainder, to be 
paid out as cash bequests, if living at my death: 
(i) The children (or their estates if they are 
deceased at my death) of Edward U. Elam, 


Arthur F. Underwood, Raymond Underwood, 
Martha Underwood Paull, and Ernest Underwood, | 
these these named persons being nephews and a | 
niece. If anyone of these children is under 18 | 
years of age at my death, the sum due him (or 
her) is to be paid out to him (without interest | 
accrued) by my executor when he (or she) arrives | 
at 18 years. 
(ii) Robert L. Leach 
2407-37th St. N.W. 
Washington 7, D.C. 
or his wife if he is dead at the time of my death. | 
(iii) Anne Reed 
4828 Reservoir Road, N.W. 
Washington 7, D.C. 
In other words, the question raised by the Petition for Instruction 
in paragraph 5(A) (App. 8 & 9) was in substance. does “equal sub- 
division of the remander™ (and not “equal division of the remain- 
der” as erroneously stated in the petition) mean that one-half goes 
to the fifteen grandnieces and grandnephews and one-half to Julia R. 
Leach, friend of testatrix or does it mean that each legatee will 
receive 1/16th of the rem:inder? Answers were filed to the petition 
of instructions by the guardian ad litem (App. 16 & 17). affidavit by 
Amicus Curiae (App. 11 & 12). answer of Ernest Underwood (App. 
13 to 16). answer of Petition by Julia Leach (App. 13), and Addi- 
tional Points and Authorities in Support of Julia Leach (App. 18 to 


21). 


The Court filed a Memorandum Order (App. 21 to 24) in which 
the Court said the remainder of the estate shall be divided in equal 
shares to the children of the named grandnephews and grandnieces 
and Julia R. Leach (App. 23). 


The appellant has filed a timely appeal to this Court. 


ARGUMENT 


1. Was the Court misled when the Petition of the Executor for 
Instructions inadvertently misquoted the will of the testatrix? 


The Petition of the Executor for Instructions asked the Court 
(App. 9): 

“Does the ‘equal division of the remainder mean 
2 division of one-half of said remainder to the 15 
children who are included under J/rem VI (c) ( i) and 
one-half to Julia R. Leach. widow of Robert L. Leach, 
the beneficiary under /tem VI (c) (ii) (Anne Reed, the 
beneficiary under Item VI (¢ (iii) having prede- 
ceased the testatrix). or does :t mean a division 
among said 15 children and Julia R. Leach, that is, 
one-sixteenth of said remainder to each?” 


This question is not properly quoted from the Will. The will 
says “An equal subdivision of the remainder .. .” and not “equal 
division of the remainder.” The will sets up three groups which are 
“(i)” includes 15 grandnephews and grandnieces, “(ii)” which is Julia 
R. Leach, and lastly, “(iii)” which is Ann Reed who pre-deceased 
the testatrix, thus not entitled to receive any part of the estate. 


Therefore. the Court was mislead by this typographical error in 
the Petition for Instructions. There is no doubt that this was not 
deliberate error, as the attorney for the Executor has no personal 
interest in what any beneficiary would receive. However, such mis- 
leading words as “equal division of the remainder” could easily and 
rightfully mislead the Court in erring in its decision. 


To compound the mistakes mentioned above, Raymond 
Underwood, father of two of the beneficiaries, filed an “Affidavit 
by Amicus Curiae” (App. 11 & 12) in which he said: 


“Therefore, as to 5(A) of the Petition I submit that 
the Will clearly sets forth her intentions that the 


remainder be divided equally among the individuals 

entitled to share it.” 
He uses the word “divided” five times, plus “dividing the remainder” 
once. but never using the words “equal subdivision” in his affidavit. 
It is not known whether he had a copy of the will or made his affi- 
davit only from a copy of the Petition for Instructions, but he 
claims he wrote the will for the testatrix. If he has such a vivid 
recollection of contents of the will when he prepared this affidavit. 
surely he would or should have remembered the correct words of “An 
equal subdivision of the remainder”’ and not “equal division of: the 
remainder.” There is a big difference in the two phrases. Next the 
Court should notice that Mr. Raymond Underwood is the father of 
Barbara Underwood Postnicks and Norma Underwood Grasse. (App. 

8) who are two legatees in this group. 


Therefore, it was an error for the Court to have this a 
in the record as the Court could have been influenced by such a 
self-serving declaration, especially since counsel for the appellant did 
not have an opportunity to take his deposition. Likewise. any testi- 
mony by this party is reflected in the fact that his children: have 
substantial financial interest if this residue is divided in 16 equal 
parts rather than being divided into two groups. | 


More important is that the Court should not have accepted 
this affidavit of Raymond Underwood as it is uncorroborated and 
only a self serving declaration and not supported with any material 
facts or evidence. but only his opinion, and is not admissible under 
Title 14 Section 302 of the D.C. Code (1967). 


The fact is that no testimony was taken in open court, but it 
could easily be assumed that the Court was influenced by this juncor- 
roborated affidavit. i 


| 
In the case of Rosinski vr. Whiteford, 87 U.S. App. D:¢. 31 
184 F.2d 700 (1950) on page 314 the Court said: 


“We think the statute permits a judgment based 
essentially on the survivor's testimony if there is 
other evidence from which reasonable men might con- 
clude that his testimony is probably true.” 
There is no corroboration to the affidavit of Raymond 
Underwood, only a self serving declaration, thus it should not have 
deen considered by the Court. 


The real question is why did the testatrix use the words “equal 
subdivision of the remainder” with three separate paragraphs “‘(i), 
(i) and ii)” if the testatrix wanted all to share equally? All the 
testatrix would have had to say is that all share equally if that was 
her intention. Now Mr. Underwood warts this court to delete the 
word “subdivision” and use the words “equal division” or in sub- 
stance he wants to rewrite her will. 


Here the Court said in Turek v. Mahoney, 407 Ill. 476, 95 
N.E.2a 330 on page 333: 

~The object of construing a will is to ascertain 
the intention of the testator, which must be gathered 
from the words of the will itself, and the intention 
so gathered must not be one which may have existed 
in the mind of the testator apart from such language. 
Cahill v. Michael, 381 Ill. 45, 45 N.E.2d 657; Norton 
vy. Jordan. 360 Ill. 419, 196 N.E. 475. Evidence 
respecting the intention of a testator separate and 
apart from that conveyed by the language of the will 
is not admissible for the purpose of interpreting it. 
Appleton v. Rea, 389 Ill. 222, 58 N.E.2d 854. A 
Will cannot be reformed to conform to any intention 
of the testator not expressed in it, no matter how 
clearly a different intention may be proved by extrin- 
sic evidence. Knight v. Knight, 367 Ill. 646, 12 
N_E.2d 649: Graves v. Roe, 246 Ill. 76, 92 N.E. 601, 
30 L.R.A. (n.s.) 303.” (Emphasis supplied) 
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Therefore, such evidence of this affiant is not admissible as the 
interest of the testatrix “must be gathered from the words of the 
will itself’ and the will cannot be reformed to conform to any 
intention of the testatrix not expressed in it no matter how clearly 
a different intention may be proved by extrinsic evidence. 


Likewise, the affidavit of Ernest Underwood, the father of four 
of the beneficiaries (App. 8) who would inherit under this residue 
clause, was received in this record also (App. 13 to 16). Here again 
he misquoted the will by saying in part in his second paragraph of 
the Answer of Ernest Underwood (App. 13 & 14): 

“The language of the Will concerning Item VI (c) 
“equal division of the remainder” clearly indicates 
and imparts that the division should be equally among 
the 15 children . . . and Julia R. Leach, that is, one- 
sixteenth (1/16th) each.” | 

This again is an erroneous affidavit which could have misled the 
Court in its decision. He used the word “division” three times. and 
never used “‘subdivision.”” Likewise, this also is only a self serving 
declaration and not supported with any material facts or evidence 
but only his opinion. This affidavit also should not be admitted 
under Title 14 Section 302 of D.C. Code (1967) and Rosinski v. 
Whiteford, supra. | 


The Court also could have been influenced by the Answer of 
John J. Toomey, Guardian ad Litem, which stated (App. 16 para- 
graph 3): 


“that the balance of cash or other personal 
property passing through Item VI, Subparagraph (c) 
should pass equally among the fifteen (15) children 

. as well as to Julia R. Leach, surviving wife of 
Robert L. Leach. In other words, the fifteen child- 
ren and Julia R. Leach should receive the same 
amount, one-sixteenth (1/16) each.” 


No material reasons were given by the Guardian ad Litem as to 
why he reached such an opinion. He only uses the words “should 
pass equally” without regard to the statement in the Will which is 
“an equal subdivision of the remainder.” 


Even if the affidavits of the two Underwoods were admitted 
and considered by the Court. such statements are not acceptable 
mode of proof of facts in issue. In a very recent case decided by 
this Court in Aurera rv. Robinson. Nos. 21802 & 21848, __—*U.S. App. 
D.C. ___. decided June 30. 1969, there was a motion filed with affi- 
davits to decide whether an oral agreement was made to settle a per- 
sonal injury suit. The lower court held from the affidavits that an 
agreement was reached, but this court reversed the lower court. The 
court said: 

“Had no factual disputes arisen to plague the parties’ 

substantive rights. we would perceive no difficulty in 

the judge's acceptance. as a predicate for his action, 

of the facts represented through statements by mem- 

bers of the bar and affidavits of the parties or others.” 

(Emphasis supplied) 
However. there are “factual disputes” as the executor who misquoted 
the will by saying “equal division of the remainder” rather than “an 
equal subdivision of the remainder.” The Court reversed the lower 
Court since there was no opportunity afforded anyone to test any 
representation by cross-examination. The Court said: 


“The opportunity to judge credibility was nonexistent 
as to the absent affiants: the opportunity to probe by 
“ cross-examination was completely lacking. Without 

' these twin tools, normal in the trial of factual issues, 


| . = 
the factual conclusion was certain to take on an una- 


customed quality of artificiality.” 


Thus the appellant should have a right to cross examine the two 
Underwoods on their affidavits by a rehearing of this case. 


| 

It is reasonable to assume the Court could have been 
mistakenly influenced in reaching its decision after reading four guch 
affidavits as follows: Petition of Executor signed and sworn to by 
Edward Underwood Elam—in paragraph 5 he misquoted the will 
when he stated “equal division of the remainder” (App. 9): (2) Affi- 
davit of Raymond Underwood also misquoted the will (App. 11 & 
12) which used the word “divided” five times and “dividing” once 
and never used “subdivision,” and he claims he drew the Will: (3) 
Answer, Ernest Underwood in an affidavit misquoted the Will and 
used “division” three times and never used “‘subdivision” (App. 13 
& 14):(4) Answer of Guardian ad Litem when is signed and swom 
to, but he thinks the residue “should pass equally” without any dif- 
inite reasons (App. 16). To put it mildly: Jt is most reasonable to 
assume the lower Court was misled from such an array of mis- 
quoted affidavits. 


2. Did the court err in not properly interpreting the words 


“an equal subdivision of the remainder” when this paragraph is fol 
lowed by three separate subdivisions of legatees? 


To find out the intent of the textatrix, one should look from 
the four corners of the Will. The words used in a Will are to be 
interpreted according to their ordinary and natural meaning, |57 
Am. Jur. 746. Thus, “an equal subdivision of the remainder” requires 
us to look for the definition of “subdivision” and “equal.” Subdi- 
vision means (1) (a) “The act or process of subdividing. (b) an 
instance or example of subdividing. (2) Something produced by sub- 
dividing.” This requires one more definition: What does subdivide 
mean? It means “to divide into several parts.” Also, what is meant 
by equal? It means “(1) “the same measure, quantity, amount or num- 
ber as another or others, (2) identical in mathematical value.” Above 
definitions are from Webster's Third New International Dictionary 
1961. 
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Therefore, “equal subdivision” means that the “remainder” is 
to be subdivided into three paragraphs which are so stated in the 
will as paragraph “(i)” for 15 grandnephews and grandnieces “(ii)” 
which is the appellant and “(iii)” which is Anne Reed who prede- 
ceased the testatrix: therefore. she will not share in this will. “Equal 
subdivision” means that the “remainder” is to be subdivided equally 
among the two groups or classes. “Equal subdivision” would, there- 
for. imply and mean equal groups and not equal parts. 


The court erred by omitting the word “subdivision” when this 
item was interpreted to mean that the “remainder” was “equal” 
among the legatees in three subdivisions of (i). (ii), and (iii). 


These four simple words mean just what the Will said it 
meant. The three “subdivisions” were to be “equally” divided into 
three groups and divided equally in each respective group: therefore 
if the legatee in paragraph (iii) predeceased the testatrix when Anne 
Reed died as the will said “if living at my death” (App. 2 and 3), 
this paragraph would lapse and the “rernainder” would be divided 
into two “subdivisions” of (i) and (ii) which is one-half to the 
grandnephews and grandnieces, and one-half to the legatee, Julia 
Leach. Any other interpretation would be omitting the word “‘sub- 
division.” and this is the error of the lower court. 


The lower court said in the Memorandum Order that “With 
respect to her friends, no descriptive language or explanation is con- 
tained in the will which indicates a special preference over the natural 
objects of her bounty, her relatives.” (App. 23) 


This is not true as “descriptive language or explanation is 
contained in the will.” The words are “equal subdivision” by each 
group being separated in a separate paragraph to show it was sub- 


divided since there was a difference in numbers involved in the 


two paragraphs. Any other interpretation would be to rewrite the 
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will by omitting the “descriptive” word “subdivision,” and if “sub- 
division” were omitted, then it would read “equal remainder” which 
was incorrectly interpreted by the lower court. 


In the case of Evans v. Ockershausen, 69 U.S. App. D.C. 285, 
100 Fed. 2d 695 (1938) at page 290, the court said: 

“This will must be interpreted so as to effectuate the 

true intent of the testator as expressed in the will. 

This is the primary and basic rule to which all others 
must yield.” 

“It is not to be construed by isolated expressions, 

but must be construed in its entirety.” 


Also on page 292: 


“The primary significance of words should ordinarily 
attach and does attach, unless it is manifest from the 
will itself that other definitions are intended. Weight 
and meaning must be given to every word used if 
they make any sense at all. None are to be deleted 


and none added, for men make their own wills, nor 
should we search out obscure or recondite possibili- 
ties in simple words.” 

In construing a will the Court said on page 295: 
“This language must be given its ordinary meaning. 
Lewis v. Schafer, supra and therefore it must be held 
to show the intent of the testator unless other lan- 
guage in the will definitely contradicts it.” (Empha- 
sis supplied) 

As stated in Lewis v. Schafer, 61 App. D.C. 167, 58 F.2d 
893 (1932), the Court said in substance that if the language of the 
testator’s will is plain and unambiguous, then it is not necessary for 
construction of the will according to technical rules. It is just | plain 
language when testatrix stated she wanted to subdivide the remainder 
of her estate into three groups and each group would share equally, 


12 


otherwise. there would be no reason to set up three separate groups 
as (i). (i) and (iii) if she did not want to subdivide the remainder. 


Also in American Security and Trust Co. v. Blair, 63 App. D.C. 
170. 70 F.2d 774 (1934) the Court said: 


“The law recognizes the right of the owner of 
property to dispose of it by will. Inasmuch as that 
instrument speaks when the voice of the testator is 
stilled by death, its provisions must be the guide of 
the court in determining the testator’s intent. Where 
the language of the will is unambiguous and no posi- 
tive rule of law is violated, the intent ought to be 
given effect: and it will be assumed, in the absence 
of fraud or undue influence, that the disposition 
actually made by the testator represented his 
intention.” 


Here the language is unambiguous and no positive rule of law 
is violated, therefore, the court should carry out the intent of the 


of the testatrix by subdividing the remainder of her estate into two 
groups remaining, one to the grandnephews and grandnieces and the 
other to Julia Leach. 


In the case of Association of Survivors, et al vy. Larner, 55 US. 
App. D.C. 156, 3 F.2d 201 (1925) on page 158, in speaking of 
deleting a word, the Court said “that she would not have deleted 
from the bequest the only word calculated to impose such a limita- 
tion.” It is the same situation here if the word “subdivision” would 
be “deleted” it would change the meaning of the intent of the 
textatrix. 


On the same page in the above case the court said: 


“Reading the will as a whole, there is nothing to 
raise a doubt as to the intent of the testatrix, and to 
permit the introduction of extrinsic evidence as to 
that intent would be for the court to make a new 
will.” 
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Thus, it would allow the Court to make a new will “to allow 
extrinsic evidence such as the affidavits filed by Raymond Under- 
wood and Ernest Underwood to be admitted into the record. 


Also in the same case and same page the Court said: 


“While no rule of universal application has been 
formulated, the authorities leave no room for doubt 
that certain conditions must be present to warrant 
the introduction of extrinsic evidence: and in all cases 
in which such evidence has been received it was uti- 
lized only for the purpose of interpreting something 
actually written in the will and never to add provi- 
sions to the will. For example, ambiguity may arise 
when a will names a person as the object of a gift, or 
a thing as the subject of it, and there are two persons 
or things that equally well answer such name or 
description. In such a case, it is apparent that extrin- 
sic evidence is not only useful, but indispensable. to 
a proper interpretation of the will.” 


Thus, the court leaves no doubt that for the introduction of 
extrinsic evidence (as for example, the affidavits of the two Under- 
woods) can be admitted only to interpretating something actually 
written in the will, and never to add provisions to the will, and the 
example given was when there is a gift to a person named in the 
the will, and there are two such persons. There was no ambiguity 
in this will as to the persons, therefore, extrinsic evidence should 
not have been filed in the record to mislead the lower court. 


CONCLUSION 


The lower court was misled by the Petition for Instructions 
plus the two Underwood affidavits which misquoted the will by 
saying the will called for the residue to be “equal division” rather 
than ‘equal subdivision” among the two groups. Therefore, since 
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it is crystal clear that there is no ambiguity in this will, the residue 


should ‘be divided equally between the fifteen grandnephews and 
grandnieces on the one part. and the other half to Julia R. Leach, 
as any other interpretation would be to rewrite the will and delete 
the word “subdivision.” 

At least. the court should allow a new hearing on the grounds 
that the misquoted will together with the improperly admitted affi- 
davits Caused the court to misinterpret the intent of the testatrix. 


Respectfully submitted. 


Stuart H. Robeson 

1828 Jefferson Place, N.W. 
Washington. D.C. 
Attorney for Appellant 
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STATEMENT OF ISSUES PRESENTED 


1. Did the testatrix attach special meaning to the words “equal 
subdivision of the remainder” when she bequeathed this portion of 
her estate? 


2. Did the testatrix mean for the children of her niece and 


nephews each to take a larger individual share than that to be given 
to Robert L. Leach, or his wife, and Anne Reed? 


Wee ern (on freeones & aoe, 
before Mocs Cever}. | 


STATEMENT OF THE CASE 
Your Guardian ad Litem is satisfied that the Statement of the 
Case as appears in the brief’ of Appellant is in accord with the tacts 
as your Guardian ad Litem understands them. 


SUMMARY OF ARGUMENT 


1. The Court did not err in its ruling that the testatrix attached 
no particular significance to the words “equal subdivision of the 
remainder” as the same are employed in Item VI of the Will. 


> The testatrix favored the children of her niece and nephews 
over the other individuals named in the vemainder of Item VI of 
said Will. 


ARGUMENT 


_ The Court did not err in its ruling that the testatrix 


attached no particular significance to the words “equal 
subdivision of the remainder” as the same are employed 
in Item VI of the Will. 


Nowhere in Item VI does the testatrix give any hint that she 
intended to attach to or give some specialized meaning to the words 
“equal subdivision of the remainder”. After all, a “subdivision” is 
nothing more than the result of breaking into more parts something 
which has already been broken away from the whole. 


If particular significance is to be attached to the phrase “equal 
subdivision of the remainder”, it is just as logical to say the testatrix 
meant this portion of the residue of her estate, it being already a 
part of her total estate, was then to be divided further among the 
individuals enumerated later in three separate categories, each of the 
individuals to receive the same as the other. 


After all, the fact that a word or phrase might be inconsistent 
with the general intent as shown by the will when taken as a whole, 
may justify the court in assuming that another meaning was intended. 
As this Court stated in the case of Walker vy. Thomas, et al., 64 App. 
D.C. 148, 75 F.2d 667 (1935), speaking at page 149: 

“The law in this jurisdiction is that the intention of 

the testator is the basic and fundamental rule in the 
construction of wills, and the intention should be 
determined by construction of the whole will and 

not from detached paragraphs; and where the inten- | 

tion is apparent, it should be given effect—and this is | 
true—even though to do so involves the rejection of 

the literal meaning of particular words.” | 

Nowhere does she indicate that the three classes or groups are 
each to receive in total the same amount as the other. Her estate 
had already been divided, part being employed for debts and funeral 
expenses. part would be paid out in the form of a charitable bequest 
and for a headstone, and there was left a portion or division of the 
remainder to be paid to the children of the niece and nephews. 
Robert L. Leach or his wife. and Anne Reed. 


= eee Ie 
The remainder, as a division of the estate, was finally being 
“subdivided” in order to dispose of whatever balance of assets 
remained. | 


The testatrix then directs that this portion of the residue of 
her estate. and she calls it “subdivision of the remainder” shall be 
paid out in the form of cash bequests, but in equal fashion because 
she places the word “equal” before “subdivision of the remainder”. 
Those who are to receive this “equal subdivision” are then enumer- 


ated. 


2 The testatrix favored the children of her niece and 
nephews over the other individuals named in the remain- 
der of Item VI of said Will. 


Your Guardian ad Litem is convinced the testatrix intended the 
children of her niece and nephews to take a greater share of her 
estate. in total. than would be paid to Robert L. Leach, or his wife, 
or Anne Reed. or the survivor of them, because of the manner in 
which she directs the distribution to be made. 


Item ‘VI (c) begins ‘tan equal subdivision of the remainder, to 
be paid out as cash bequests, if living at my death:”’.* 


Immediately thereafter and at the beginning of the very next 
paragraph in which she remembers the children of her niece and 
nephews, the following language is employed: 


“(i) The children (or their estates if they are deceased at my 
death)* of ... .” and she names the niece and nephews whose chil- 
dren are to be remembered. It is significant that neither Robert L. 
Leach. or his wife in the event of his death, or Anne Reed, is to 
benefit directly or through his own estate unless he or she be living 
at the time testatrix herein died. This is not so for the children of 
the niece and nephews, since each of the children, or his estate, was 
to receive his share whether living or deceased. It is equally certain 
that had neither Robert L. Leach or his wife, or Anne Reed, survived 
testatrix herein, this entire portion of the estate could have been 
divided among the children of the niece and nephews, regardless of 
their ages, in equal shares. 


The'Task of the Court is to ascertain testamentary intent and 
give it effect, but not to create an intent where none appears. As 
has been stated in the case of /n re Walsh’s Estate, (N.Y.) 204 Misc. 
243, 121 N.Y.S.2d 554 (1953): 


*Emphasis Supplied. 


“If the testatrix expressed herself in ambiguous lan- 
guage, we endeavor to impute to the words used 
such meaning as will conform to the intention of 
the testatrix viewed in the light of the pattern upon 
which the will was executed.” 


Testatrix knew, at the time she executed the Will. that sixteen 
children of her niece and nephews were then living, that there; was a 
likelihood more might be born before her demise. Therefore. she 
knew that. as a group. they would take a disproportionate share of 
her estate if each individual were to take the same as Robert L. 
Leach or his wife, and Anne Reed. There is nothign to indicate 
she intended each legatee, named or otherwise, to take anything 
but an equal share with the other. 


Absent any language which might lead to the conclusion 'testa- 
trix meant for the children of her niece and nephews to share 1/3 
of her estate. Robert L. Leach or his wife to take 1/3, and Anne 


Reed to take the last 1/3. if all survived testatrix. it seems clear she 
meant everyone. family and friends, to receive exactly the same 
amount. The individuals appear to have been placed in categories 
merely to identify and locate them when the proper time came 
because, except for the children of the niece and nephews, the other 
groupings appear from the record to be unrelated to each other. 


Your Guardian ad Litem feels that. had the testatrix intended 
for Robert L. Leach or his wife. and Anne Reed. to receive each an 
equal amount to the total paid to all the children of her niece and 
nephews, it would have been a simple matter for the testatrix to 
offer some explanation that the amounts so paid were in return for 
some considerations paid during life, or some extraordinary favors 
rendered testatrix prior to the date of the execution of the Will. 


CONCLUSION 


The lower court did not err nor was it misled in its interpretation 


words employed by testatrix in Item VI of her Will. For 


of the 
rated above. its memorandum order should be 


the reasons enume 
affirmed. 
Respectfully submitted, 


JOHN J. TOOMEY 


10400 Connecticut Avenue 
Kensington, Maryland 20795 


Guardian ad Litem for Minor 
Defendants 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,147 


In Re Estate of 
HARRIET UNDERWOOD SYMONDS, Deceased 
EDWARD UNDERWOOD ELAM, Executor 


Vv. 


JULIA R. LEACH, Legatee, 
Appellant 
and 


JOHN J. TOOMEY, 
Guardian ad Litem for Minor Defendants 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR ESTATE OF HARRIET UNDERWOOD SYMONDS, 
DECEASED, APPELLEE 


STATEMENT OF ISSUE PRESENTED 


Where the residuary clause of a will provides for “An equal 
subdivision of the remainder, to be paid out as cash bequests, if liv- 
ing at my death,” followed by three separate subparagraphs numbered 
respectively “(i)”, “(ii)”, and “(iii)”, and subparagraph (i) describes 

| 


a group which includes 15 grandnephews and grandnieces of decedent, 
subparagraph (ii) names a neighbor of decedent (who predeceased 
her) or the neighbor's wife, who is Julia R. Leach, appellant herein, 
and subparagraph (iii) names decedent’s nurse. who predeceased 
decedent. did the District Court err in directing the executor to dis- 
tribute the remainder of the estate in equal shares to the grand- 
nephews. grandnieces. and Mrs. Leach, that is, one-sixteenth to each, 
rather than one-half to the grandnephews and grandnieces and one- 
half to Mrs. Leach? 


This case has not previously been before this Court. 


STATEMENT OF THE CASE 


Appellant’s statement of the case is accepted by this appellee. 


SUMMARY OF ARGUMENT 


Appellant’s argument that the court below was misled by a 
misquotation, “division” for “subdivision” in the Petition for Instruc- 
tions, is without substance, as there is no indication in the 
memorandum order that the court was misled, and the difference in 
meaning between “division” and “subdivision” could not have 
affected the interpretation of the will. The court below interpreted 
the will in accordance with settled rules of construction, drawing the 
intent of testatrix from a consideration of her entire will and, in the 
absence of a clearly expressed intention to the contrary, adopting 
the interpretation which prefers the family of testatrix to non- 
relatives. 


ARGUMENT 


The Executor of the Estate of Harriet Underwood Symonds 
sought the instructions of the District Court because of uncertainty 
as to specified provisions of testatrix’s will involving distribution of 
the residue (App. 6), and in his representative capacity he has no 
obligation to contend for any particular interpretation over another. 
However, the Executor does feel some obligation to present an: argu- 
ment supporting the decision of the court below, especially in view 
of appellant’s contention that the court below was misled by; an 
inadvertent misquotation of the will at one point in the Executor’s 
petition (Appellant’s Br. 4-9). 


The portion of Mrs. Symonds’ will involved in this appeals as 
follows (App. 2-3): 


Item VI. All the rest and residue of my estate I 
direct my executor to sell or otherwise convert to 
cash and to pay out the proceeds (after deducting all 


of the above costs and expenses): 
(a) x * * 
(b) ze * 
(c) An equal subdivision of the remainder, to be 


paid out as cash bequests, if living at my 
death: 


(i) The children (or their estates if they are 
deceased at my death) of Edward U. Elam, 
Arthur F. Underwood, Raymond Underwood, 
Martha Underwood Paull, and Ernest Under- 
wood, these these [sic] named persons being 
nephews and a niece. If anyone of these 
children is under 18 years of age at my death, | 
the sum due him (or her) is to be paid out to | 
him (without interest accrued) by my executor 
when he (or she) arrives at 18 years. 


(ii) Robert L. Leach 

2407—37th St. N.W. 

Washington 7, D.C. 
or his wife if he is dead at the time of my 
death. 


(iii) Anne Reed 
4828 Reservoir Road N.W. 
Washington 7, D.C. 


The Petition of Executor for Instructions quoted this portion 
of the will correctly (App. 6-7). It then set forth the information 
about decedent’s heirs at law and next of kin, listed the 15 grand- 
nephews and grandnieces who are included under subparagraph (i), 
and stated that Robert L. Leach and Anne Reed had both pre- 
deceased testatrix, while Julia R. Leach, wife of Robert L. Leach, 
had survived testatrix (App. 7-8). 


Thereafter, in stating the question as to how the residue should 


be divided among these beneficiaries, the inadvertent misquotation 
was made, the phrase “equal subdivision of the remainder” from the 
will being misquoted as “equal division of the remainder” (App. 9). 


Appellant’s argument that the court below was misled by this 
misquotation ( Appellant’s Br. 4-9) is without substance. The mem- 
orandum order of the court below quotes the phrase correctly in 
both instances where it is used (App. 21, 22), and the other portions 
of the order give no indication that the court was misled. More- 
over, the difference in meaning between “division” and “subdivision” 
could not possibly have any bearing on the question whether Mrs. 
Leach should receive one-half or one-sixteenth of the residue. Web- 
ster’s New International Dictionary of the English Language, Second 
Edition Unabridged, 1961, defines “subdivide” as, “To divide the 
parts of into more parts, to divide again, as what has already been 
divided. .. .”” Thus “subdivision” indicates only that the division 
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process is at a secondary stage, and does not indicate a particular 
formula. 


After quoting the pertinent provision of the will, the court 
below said (App. 22): 


Plain words are entitled to their accepted meaning. 
“Equal subdivision of the remainder” means that after 
payment of (a) and (b) of Item VI, the remainder 
shall be divided by the sum of the persons thereafter 
described namely, the children of her nephews and 
niece, Robert L. Leach and Anne Reed. Any other 
construction is inconsistent with the general intent of | 
testatrix as indicated by a consideration of her entire 
will... . 


Quite clearly the court was observing the well-settled rule: that 
the cardinal principle in the construction of wills is that the inten- 
tion of the testatrix must prevail, and that this intention must be 
drawn from the four corners of the will. E.g.. Dean v. Tusculum 
College, 90 U.S.App.D.C. 304, 305, 195 F.2d 796 (1952). 


The court below continued its analysis of Item VI of the will 


as follows (App. 23): 

Item VI designates the principal objects of 
testatrix’ bounty, her great nephews and niece and 
two of her friends. With respect to her friends, no 
descriptive language or explanation is contained in 
the will which indicates a special preference over the 
natural objects of her bounty, her relatives. Where 
devises or bequests are made to relatives and to non- 
relatives, unless there is clear intention expressed to 
the contrary, a construction should not be made that 
would give preference to the latter. This testatrix did 
not indicate an intention that her friends should 
receive an amount equal to that which would be 
received by the total of all of her relatives. 


This analysis shows that again the District Court was following 
an established rule of construction, that where the intent of the 
testatrix is in doubt, the doubt should be resolved in favor of the 
interpretation which prefers the family of the testatrix to non- 
relatives. Hilton v. Kinsey, 88 U.S.App.D.C. 14, 19, 185 F.2d 885 
(1950): Sherman v. American Security & Trust Company, 57 App. 
D.C. 273, 275, 20 F.2d 446 (1927). As this Court said in the Sher- 
man case (57 App.D.C. 273, at 275): 


It is unnecessary to dwell upon the elementary 
principles pertinent to the construction of wills, 
further than to suggest that if the present case were 
sufficiently close to invade the realm of doubt, it 
would be the duty of the court to resolve the doubt 
in favor of the kindred of the testator rather than the 
college. This rule of construction is concisely stated 
in Schouler on Wills ( 5th Ed.) $ 479, as follows: “Tt 
may be safely laid down that, of two equally probable 
interpretations of a will, that should be adopted 
which prefers the family and kindred of the testator 
to utter strangers. - - ats 


CONCLUSION 


For the foregoing reasons, the memorandum order of the court 
below should be affirmed. 


Respectfully submitted, 


ALVIN O. WEST 
815 15th Street, N.W. 
Suite 500 
Washington, D.C. 20005 
Attorney for Appellee, 
Estate of Harriet Under- 
wood Symonds, 
Deceased 


